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Dear Ms. Dortch: 

Pursuant to section 1.1206 of the Commission’s rules, I hereby submit in the>zbove 
captioned proceedings this notice of an ex parte meeting held on June 25,2004 between Bret 
Mingo, Chris Van de Verg, and myself on behalf of Core Communications, Inc. (“Core”) and 
Commissioner Abemathy, Mathew Brill, and Jeff Harris. The attached documents served as the 
basis of discussion. Core also discussed the merits of its pending forbearance petition and the 
events that led up to the filing of that petition. I am filing this notice of ex parte electronically in 
CC Docket No. 99-68 and in WCB Docket No. 03-171. I am filing this notice of ex parte by 
hand in CPD Docket No. 01-171, as electronic filing is not available in that docket. 

Attachments 

cc: Commissioner Abemathy (electronic mail) 
Mathew Brill (electronic mail) 
Jeff Harris (electronic mail) 
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Founding 

Core Communications, Inc (now a subsidiary of 
CoreTel Communicafions, Inc.) was formed in 
August 1997 

telephony services, specializing in the services that 
bridge the gap between traditional telephone 
networks and the rapidly changing data networks. 

Original goal was to provide both data and 
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Specialization is Key 

0 As a small business, wewalize the need to remain 
specialized - it is our competitive advantage, and a basic 
tenet of market economics. 
Part of that specialization is to remain a carrier focused on 
providing services on a wholesale basis - we do not 
provide end user services. 
Wholesale services include internet connectivity to ISPs, 
data server collocation, and managed modem services 
(both regulated and enhanced). 
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Creating Wholesale Channels 
All of our services are provided to service providers who 
in turn bundle additional services and use our wholesale 
product as a portion of the service they provide to their end 
user customers. 
Providing wholesale services to channel partners requires 
different productization than providing services to end 
users. 
Automation and integration of provisioning processes are 
key facets of our customers’ satisfaction, and our 
understanding of our channel partners needs is a key part 
of our competitive advantage. 
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Regulatory Exposure 

Unfortunately, being wholesale also leaves 
CoreTel greatly exposed to shifting 
regulatory climates and rate structures 
CoreTel has a relatively small percentage of 
the end user value chain with which to 
absorb any negative change. We cannot 
pass on to the end user the change - they are 
our customers’ customers. ‘I 

1 ’  
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Sample VOIP/SIP Applications 
a An IVR provider needs many simultaneous inbound PSTN 

channels, using a few telephone numbers 
A PBX installer wants an ability to provision bi-directional 
PSTN connected IP trunks - an IP PRI, if you will - with 
flexible options. 
An ISP which sells a Fax-to-Email service wants an ability 
to reliably provision a single number at a time, to a specific 
end user email account, with as low a transaction cost as 
possible, and without the need to inventory the service. 
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Deploying Soft Switch 
Technology 

To support these new customer needs, we have developed 
our own SIP-based soft switch, taking advantage of the 
properties of distributed data networks, rather than forcing 
VoIP implementations to mirror the traditional channel- 
switched world. 
Because of the cost of channelized switch ports, large 
capacity traditional switches are extraordinarily more cost 
effective than small ones, which leads to inefficient use of 
transport networks. 

. !  .. 
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A similar proxy is available to the extent LECs alnady offer elemcats under 

dfcclive tariffs at citber the federal or state level. For m p l e ,  some ndwork elements, such as 

dcdicatsd -& common h p r t  tandm switching, and collocation cm~s-cct) akady 

are available under v i a l  access tariffs of switched access, while ottm network elemmts, Juch 

BS unbundled local switch ports already cue avdabk undcr state sppruvcd, cost-based MS. 

Under these chmrtaneu, the ratu contained in the tarifh also should k bated as 

Prcnrmptivcly lawful for purposes of section 251. 

M. The b i p d  Compensation provision of the Act Repuirrs, at a Miaimurn. that 

Tbc A d  also imposes a duty on all Jd cxchge canias - hcumbcnts and new 

entraots alikc -- to establish miprocal compensation anangunmts for the ubansport and 

termination” of telecommunidions. 47 U.S.C. § 251BX5). In contrast to the i n t e r w d o n  

provision in d o n  252(d)(2). which applies to the physical connection bmukn tbe competing 

networks, the rrciprocal compensation provision applies only to the t n ~ ~ ~ f i  and tmrnmah ‘ ‘onof 

local calls that originate on another can ids  nctwodt once the physical connection has bcen 

established. The m i p r o d  compensation provision i5 accompnnied by a 

standard -- IO be applied by state wmmissions in any arbitration procotdings unda section 252 - 
that is tailored to Ibc particular cirmmstan ces when it applies. 

PriChg 

SpacSCally, the Act provides tbat a state commission shall not wmida  such 

arrangements to be just and rrasonable &as they pvide  for the mutual and mi@ 

rnovay by each carrier of the additional costs i n m d  to tcrminatc calls thnt odmte  on the 

OLIW carrier’s network. 47 U.S.C. 5 252(d)(2)(A). Unlike the priciw standard for 
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i n t a m d o n  and acxcss to network elcmeots. this pmvision doa  not require that the price 

ul*lY set bc "based on cost," but instead establishes a price minimua~. Acco~lingly, the 

pads must, at a minimum, be able to m v e ~  Wi casts on a reciprocal Mi. pncisely 

kcause these arrangements M reciprocal, howcvcr, and each patty must pay tbe other reciprocal 

rates, the Act ertablishcs nnly a minimum, and leaves it to the p d e s  to determine the p.ecix 

temu above this minimum. 

_. 

Thc Act also pmits a l i t cd  exception to this general dc. ThC pricing s t @ d  

does not "prrclude" arrangements between the parties that d o w  the I~COVQY of cost through thc 

"offsmiag of reciprocal obligations, including anaagcmcnts tbat &mutual m v u y  (such as 

bill-and-keep arrangments)." Section 252(d)@)@)(i) ( a n p h i s  added). By h vcry terms, this 

provision creates an exception to thc right to mover the costs of transpohg and terminating 

calls only where the parlies voluntarily waive this ri&. in fact, by definition, the tcrm "waive" 

means to 'klinquisb voluntarily (as a legal right)." sr& Webstex's Third New IntaaatiODal 

Dictionary(1993);.?&~ akaBlack'sLawDictionary(6thcd. 1990)"([t]o~veup[a]ngMor 

claim volunta~3y"). It docs not, hovmm, @t srnngnnents such as bill and kap to be 

imposed by regulatory mandate, whaher in the context of an arbitdon or as an interim 

me-. NPRM at 1243. 

' , 

Momver, becsusc bill and keep rcqUim LEG to  CUI the WSI Of tCl'Db&g 

t d i c  over their networks but precludes them from rccovcriog these costs, a mandated bill and 

keep arrangement would constitute a taking in violation of the Fifth Amendment A bill and 

kocp arrangement would p m i t  local c o m ~ t m  to occupy the LECs' facilities - wires and 

switches - in much the same way that an -cut allows the bolder to occupy part of a 
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’ 483 US. 825,831-31 (1987). landowner’s proputy. S e e p  

And it would allow lhaa to do so at a zero rate that would leave the LEG without any 

wmpnSation for the cos1 hposcd on them by this occupaliw of Ulcu pmpcrty. As a di, a 

. .  

regulatorily mandated bill and keep arrangement simply cannot pass wnstitutlonal musts: sr& 

R i c h m i A . E p ~ ~  ’ , CC Docket No. 95-185 

(May 16,1996). Since it is well established that “[w]ithio the bounds of fab interprrtatirm, 

m t c s  will be wnstrued to defat administrative ordm tbat raise substantial constitutionat-, 

questions,” the Commission cannol interpretthe Act to permit mandatory bill and keep 

c a m p a d o n  scbemes. 

C i .  1994); s alsa . 5OOU.S. 173.190-91 (1991). 

- 

24 F.3d 1441,1445 0 .C .  

Nor would mandating bill and keep d e  sc119c from an economic or policy 

standpoint, even if such mandatory arrangements were not ateady forbidden by the Act and thc 

Constitution. Mandating bill and keep would force LEG to taminatc calls on tkiu networks at  

a zero rate tha! is unquestionably below cost. This would create a subsidy for competing 

providers like AT&T, MCI, MFS. Tcleport, TCI, Time Wmm, and the nation’s largest able 

companies, who by no strctch ofthe imagination arc in need of one. It would do 50, motzovcr, at 

a l ime  that C o n p s  has directed tb.e Commission to ~ I i m i ~ t c  hiddm subsidies, and would force 

the LECs’ other cwtomm to bear the wst of this subsidy. And b u s e  bill and kecp kcs  d ~ 

competing provider from any accountability for the CON it imposes on the incumbent LEC. bill 

and kcep eliminates any i n w t i 4  to ux the LEO’ lamination savicc efficiently and will lead 

IO economically wasteful behavior. Hausman Aff. at 9-10. 
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. .. Pn- bill and keep is rejected, as it must be. thc notice asks whether thae is 

a readily available proxy that could be used by ate commissiom to benchmark the 

rrasonsbleneJs of rc+rocal compensation ntn. NPM at 1 234. As discussed above, givm 

the wide variations in thc industry, any fixed proxy is publunatic and must allow for individual 

variations. Nonclheless, it may be possible to derive a pmxy for a presumptively lawful 

m i p r c d  compensation rate from existing c.cccsa charges. According to the Comnrissioa, for 

example, the national average charge for switched ~ccess is approximately 1 cent pa minute, 

(once thc CCLC and RIC an deducted). plus m additional 2 tenths of a cent per minute for 

tandem switching and hanrpon when a 011 tmnbtcs at an ll~ccss tandun. W Bill and Keep 

NPFW at 11.83. These nrtes were initially established b e d  upon zegdatody p d b e d  Costs, 

and have bao sllbjmt in most cas*) to price cap for over 5 years. NPRM at 1234. As a reds 

any reciprocal compcmtion rate that is set at or blow tbcst levels should be ptrsumed lawful, 

wilhoutafinthcrshowing. 

Tbcsc numbers also lloswc~ an additional question raised by the notice: Whcther 

the reciprocal cornpendon rates peid by competing carrim to one another must be spnmctrical 

in evcry inrtaace, by which iLu notice appatatly meam *‘the same.” NPRM at 9 235. ’Ibne is 

OM instance in which the answer is clearly no. Tbe n c i p d  CompenSation rate for calls 

delivered to 

switching and transpor( - should bc allowed to be higher than for calk d e l i d  to Sn cnd oftice 

-- which do not incur tho= Gdiuonal cos& CIUC No. 8584. Want U, Order No. 

72348 (Dee. 28.1995)at31. ThiswouldallowLECstomonaccuratclyrcfl~thcirundrrlying 

cost structure. And by permining M originating carrier to obtain a l o w  rate by Opting to deliver 

access tandem -. for which the terminating Earria will incur the cost of tandem ~ 
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- t d 6 c  af the end office as M c  volnmm grow, it would also provide correct cconomic 

ioccntivcs to make dficimt use of the tmnhtbg carriers omork, and !hereby help to avoid 

inefficient ovaloading of tandem switches. 
. .  

X. The Commission ShouldNot Adopt Resale Rules chat Inhibit 
I 

As With the Other parts of &on 251. the d e  provision relies njmn 

- negotiations b*wecn the parties, and stare arbittations whm negotiations fail. In order to &ow 

this p r o w  to work as Congress intended, the C d s J i o n  should l i t  any regulations it adopts 
to implement the d e  provision to the following gcaeral guidelines. 

A. Discounts Should be Bared Upon Net Avoided Avoided Rctail 

The Commission ha9 c o d y  noted that avoided costs should k determined on a 

“net” basis. Any marketing, billing, collation, and similar costs that ~IC associated with ofking 

relail smices should therefore be “offset by MY portion of tho% expenscs that kECs] incur in 

thc provision ofwholedc wrvices.” NPRM at 1 180. lhis conclusion is sound because a LEC 

providing retail telccommunications smites to rcscllm mrut incur costs IO nmkct. bill end 

collect for those smiccs. 

. 

Because wholesal~ Jmricts may bc provided in weal different ways, moreover, 

the expenses associated with doing Y) will likely vary across rrsellm. For example. Egh . 

volume rcsellers may orda whol&c m i c e  through electronic intcrfacei while other nsdlm 

may rely on manual processes, sujl as telephone calls and faxes. ‘fhc Commission’s @delias 

should thmfore allow the parties IO ncgotiatc tbc cads of providing wblcsalc services as either 
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arcduction to w h o l d e  b u n t s  or as scparatc cimg*i. They should not attempt to prewibe a 

cookie cutterformulaforsettingwho~dcratu. 

B. Statc commissiws Must Be Pamitied to I m p  Rcasonablc Class of 

The Act prcsnvs the Sulbority of stat- to "prohibit a rcrdlcr that obtains at 

wholcsalc raw a te1ccommunication.s service that is available st retail only to a category of 

aubscribcrs from offering sucb service to a diffmnt category of subscribers." 47 U.S.C. 5 

251(c)(4)(B). As an example of a reasonable d e  restriction, the Commission comctly states 

that Congress nwn intended to allow competing carriers to purchase a Senrice offered at 

subsidid prices to a specified category of auWi and then resell it to eustomas that BR not 

eligible for the subsidized service. NPRM at 1 176. The Commission's guidelines should 

therefore prcserve state authority to impose wonable class of scrvice teseictions. 

Reempting state anthority to impox such restrictions. on thc otha band, would . 

place LECs at a 5cverc competitive disadvantage and undermine their existing rate stm%mcs. 

For example, business mtcs g e n d y  arc higherthan residatial rates for Wmparable senices in 

order to subsidize these latter customers. If services could bc purchared at w h o l d e  rcsidential 

ratcs and resold to business customers, the LEC's highs business rates would no longer k 

competitive and the public policy basis for scpmate midentid and bwines =tail rates would be 

undm'ned. 

C. Wholcsalc Obligstions Do Not Apply to Discount and 

Any Commisshn guidelines should make clear that the obligatiw to offa 

s m i c u  for r d c  at whokdc ram extends ody to &e incumbent LEc's standard retail 
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, 

recovering their total costs would constitute an unauthorized taking of the LECs' property. 

Epstein h l .  at 2 (attached BJ Exh. 2). Nonetheless. the proponents of incremental cost pricing 

claim that there can be no taking when revenues are lost to compctition. Perhaps so. But that is 

not the issue here. The issue hen is whether 

deny LECs the ability to recover costs they have actually incurred. They cannot. See. cg., 

-, 488 U.S. 299.308 f1989): 

EEBC.SlOF2d 1168,117S(D.C.Cir. 1987)(mh) 

!xgdams can mandate prices that 

v11. 1 
The most blatant example of a plea for a government handout comes from those 

parlies who urge the Commission to adopt a reciprncal compensation price of m, which &cy 

euphemistically refer to as "bill and kcep." A more appropriate name, however, would bc ?& 

and keep," since it will bilk the LECs' customers out of their money in order to subsidize entry 

by the likes ofA'T&T, MCI. and TCG. As we demonstrated in our opening commts .  a '. 

regulatorily mandated pricc o f m  - by any namc -- would violate the Act, the Constitution. 

and sound economic principles. &Bell Atlantic Br. at 40-42. 

Indeed. the proponents of bill and keep appear to wopniz  the flaws in their 

proposal. and shift their focus here to arguing that the FCC should mandate bill and keep as an 

"interim" pricing mechanism. and as a default price when parties do not a p e  lo a different We. 

AT&T Br. at 69: MCI Br. at 22-53: TCG Br. at 8 M 4  "' This will create a "threat phL" so the 

'' Some pazties'also have suggested that the cost to terminate calls drning off-peak 
periods is very low. and that sening prices at ZCIO during tho% periods is clox enough. In  
rcaliv, while setling different pcak and off-+ prices may make sense in some contexts. here 
it would merely encourage providers to find ways to modify their baffic flows -- and therrby 
effectively change the peak - in order to take advantage of the zero r a t s  while forcing LECs to 
incur peak load costs. IJnder these circumstances. peak and off-peak users must share the costs 

- 20 - 
P A  ..I.",& R m l u  - M." 2" 1001. 



argument goes. that will encourage LECs to negotiate reasonable rates for reciprocal 

compensation. But whether they arc termed interim or permanent. mandatory bill and keep 

arraugements suffer from the same flaws, and simply cannot be squared with the Act’s mandate 

that LECs be permitted to recover their costs absent a vnluntary waiver of that right. Bell 

Atlantic Br. at 42. Nor will adopting bill and keep as a mandatory solution encourage partiec to 

negotiate a reasonable price. It will do the opposite So long ~ l i  competitors know that they CM 

pet a zero rate if they do not agree to something else. the result will be bill and keep in rrcry 

CaSC. 

Moreover. the notion that bill and keep is txceswy to prevent LECs from 

demanding too high a rate reflects a fundamental misunderstanding of the market. If these rates 

are set too high, the result will be that new entrants. who arc in a much better position to 

xlectively market their services. will sign up custornes whose calls are prcdomimlly inbound, 

such as credit card authorization centm an internet access pmvidm. The LEC would fmd .- 

itself writing large monthly checks to the new entrant. By ule same token. setting rates too low 

will merely encourage new entrants to sign up custnmers whose calls arc predominantly 

outbound, such as telephone solicitors. Ironically. under these circumstances. the LECS’ current 

u 
I customers not only would subsidiz entry by competitors. but would subsidize low rates for 

- *  I businesses they may well not want to hear from 

of capacity, and it would be inational to set a price of zern during any period. ke Kahn, Thc 
-. Vol. 1 at 91-93. 
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CORE-VERIZON INTERCONNECTION TIMELINE 

1999 Core begins substantial investment for implementation of 
its business plan in Delaware, New York and 
Pennsylvania. 

February 2000 Core requests interconnection with Verizon in 
Philadelphia. 

Core requests interconnection with Verizon in Pittsburgh 
and New York City. 

FCC issues ISP Remand Order - growth cap and new 
market bar apply for all carriers that were not exchanging 
traffic pursuant to an interconnection agreement prior to 
April 18,2001. 

June 2000 

April 2001 

April 2001 

June 2001 

February 2004 

14 months after Core’s request, Verizon completes 
interconnection with Core in Philadelphia. Core begins to 
offer service in Philadelphia. 

12 months after Core’s request, Verizon completes 
interconnection with Core in Pittsburgh and New York 
City. Core begins to offer service in Pittsburgh and New 
York City. 

Maryland Public Service Commission finds Verizon 
“vioIat[ed] the standards of the [interconnection 
agreement, incorporating the 1996 Act,] that require 
interconnection equal in quality; at a technically feasible 
point; and that is just, reasonable and nondiscriminatory; 
in addition to fail[ing] to meet a commercially reasonable 
standard of good faith.” 


